David 5. Weiss
dweiss@zoulstanstorns.com
(617) 574-6400 ftelj

(617) $74-7648 (fax)

December 7, 2013

Mr. Ernte Steinauver, Chair
Nantucket Conservation Commission
Town of Nantucket

16 Broad Streel

Nantucket, MA 02554

Re:  Joint Request for Certification ol Emergency: Sconset Bluff — Baxter Road

Dear Chairman Steinauer:

This firm, together with Messrs. Reade and Cohen of Reade, Gullicksen, Hanley,
Gifford & Cohen, LLP, is counsel to Siasconset Beach Preservation Fund, Inc. (“SBPI™). This
letter constitutes a joint request from SBPF and the Town of Nantucket for permission to
perform an emergency project, and for certification that the project is an emergency under §136-
5 of the Nantucket Town Code. Please see the attached letter in support by Kara Buzanoski,
Direcior of Public Works, on behalf of the Town of Nantucket, which was separately authorized
by the Board of Selectmen.

The Commission has previously addressed two other requests for emergency
certification. One was submitted by SPBF dated November 26, 2013 (“SBPF ECR 1”) and was
acted on by the Commission on November 27, 2013, One was submitted by the Town on
December 3, 2013 (*''ON ECR 1) and acted on by the Commission on December 4, 2013. On
December 10, 2013, the Massachusetts Department of Environmental Protection (“DEP”), after
review of SBPF ECR T and TON ECR [ pursuant to 310 CMR 10.06(5), issucd an Emergency
Certification. A copy of DEP’s transmittal letter (which expressly states that DEP “has exercised
its authority pursuant to 310 CMR 10.06(5) to review the Fmergency Certification application
filed by the Town of Nantucket”) and certification is attached.

The work that is proposed (the “Joint Emergency Project”) is required in response to the
ongoing erosion of Sconset Bluff (sometimes called “Siasconset Bluff?) which has reached the
point of posing an immediate threat in the current storm season to Baxter Road, a public way,
and associated utilities as well as the homes seaward and landward of Baxter Road in the
“Emergency Project Area” shown on the project plans submitied with SBPF ECR |. Because
significant analysis has been done in connection with TON ECR 1, SBPF ECR 1, and twe
distinct notices of intent (Baxter Road Temporary Stabilization Project, DEP File No. 048-2610
and Baxter Road and Sconset Bluft Storm Damage Prevention Project, DEP File No. 048-2581),
both of which are presently pending before the Commission, more complete information has
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been presented to the Commission than is sometimes the case with respect 1o a request for
emergency cerlification. The submissions presented with and in support of SBPF ECR 1 have
already been provided to the Commission and are incorporated here by reference as part of the
record on this request. In addition, we enclose copy of the resume of Dr. Michael Bruno and
SBPF’s November 29, 2013 Request for Review Pursuant to 310 CMR 10.06(5) addressed to
DEP, as well as supplemental materials from Ocean and Coastal Consultants dated December 6,
2013 that were provided to DEP.

The Joint Emergency Project is proposed for 91-105 Baxter Road in accordance with the
emergency criteria set forth in the memo from Epsilon Associates dated November 23, 2013,
submitted with SBPF ECR 1, as amended by any conditions set forth in the Emergency
Certification issued by DEP. Other than the proposed reduction in length of coverage, the
Emergency Project is similar to the Baxter Road Temporary Stabilization Project (DEP File No.
048-2610) for 85-107A Baxler Road described in detail in the letters and plans submitted during
the NOI process by Milone & MacBroom dated October 25, 2013, November 1, 2013,
November 3, 2013, and November 19, 2013, submitted herewith. In overview, the Fmergency
Project involves the installation of four 45-fool circumference geotextile tubes, which are
approximately 19 wide, 6.5 feet tall, and 100-200 feet long. The bottom tube will be buried in
the beach to elevation 0.0 MLW and the top tube will be set at elevation 26.0 MLW. A scour
apron and four-foot-diameter anchor tube are included, extending five feet seaward of the lowest
geotextile tube at elevation 0.0 MLW. The four geotubes will overlap by approximately 7 feet,
yielding an effective stope of 2 Horizontal:1 Vertical. There will be shorter return tabes on the
return ends to minimize flanking. The Project will be installed at the toe of the bank paratiel to
Baxter Road from 91-105 Baxter Road (only the narrowest portion of 105 Baxter Road will be
included), for an approximate tength of just under 900 feet. The geotextile tubes will be covered
with sand. The sand cover and sacrificial sand mitigation is as provided in the conditions set
forth by DEP in its Emergency Certification. The Project is readily removable. Failure criteria
and information related to protocols for and cost of removal are set forth in the October 25, 2013,
November 5, 2013, and November 19, 2013 letters from Milone & MacBroom, submitted with

SBPI ECR 1.

In its action under §136-5 of the Nantucket Town Code on SBPF ECR 1 the Commission
expressed three concerns with respect to the design which is the basis of the Joint Emergency
Project, each of which has been addressed subsequently.

(1) The Commission expressed concern that the ‘public agency’ test (which appears in
both §130-5 of the Nantucket Town Code and 310 CMR § 10.06) had not been met.
In its Emergency Certification, DEP identifies itself as the agency satisfying that test.
Further, the Town of Nantucket has now joined this application. Therefore, this
concern is moot.

(2} The Commission expressed concern that ‘protection of public health and safety’ test
be met, The Conmmnission’s subsequent action on TON ECR 1 and the DEP
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Emergency Certification both establish that the public health and safety are risk in the
Emergency Project area. Therefore, this concern is moot,

(3) The Commission expressed concern that the work proposed was more extensive than
necessary 1o abate the emergency. DEP expressly concludes that “that the design of
the coastal structure proposed in the Request does not go farther than necessary to
proteet these homes and essential public infrastructure serving the homes,” especially
in light of the severity and frequency of storms in this area. Further, DEP stated that
it “deems the allowed work necessary to abate the present threat to public safety from
storm damage to buildings, Baxter Road and water infrastructure”, and finds that the
“implementation of the {sand] nourishment plan [in the conditions it sets forth] will
mitigate any potential dillerence in down drifl impacts between the floint Emergency
Project]...and the hybrid design approved in the Town’s Cettitication {issued o it by
the Commission}”, Additionally, SBPF has sought owt national and international
sources of the jute material that would be used for the hybrid project, and has been
informed that duc to manufacturing, shipping, tabrication, and delivery times, the jute
material needed for the TON ECR 1 could not be available on site tor at least 8
weeks, which is outside the 30 period for work pursuant to an emergency
certification. Accordingly, the geotube-only project is not imore extensive than
necessary to abate the emergency, and the hybrid project is simply not viable [or this
purpose, and the difference between the two is properly addressed through mitigation,
not by weaker protection.

Therelore, the concerns raised by the Commission previously are now abated by subsequent
determinations or actions of the Commission, the Town and DEP, as well as new information
provided herewith.

A full analysis of the issues pertinent to the determination of this request is included in
materials submitted herewith and with SBPF ECR 1 and incorporated herein, and have been fully
aired before the commission. We do not recite them again in detail.t

I The pre-1978 status of the homes in the Emergency Project area is presented on Figure 11
(titled “Pre-1978 House Status”) prepared by Epsilon Associates, submitted with SPBF ECR 1.
In 310 CMR 10.30 it is provided that coastal engineering structares “shall be permitted” to
protect pre-1978 homes. DEP expressly finds that the project is within the scope of that
provision, There is a parallel provision in of the Nantucket Wetlands Regulations. We note the
“20% change” language incorporated into certain aspects of the portions of the Nantucket
Wetlands Regulations which address pre-1978 structures. That language does not of course
apply to infrastructure. Nothing in this request is, or is intended to be, a waiver, admission, or
acknowledgment adversely affecting any claim or argument available to SBPF that a
municipality has jurisdiction or authority to impose more stringent limitations on projects that
“shall be permitted” under the Wetlands Protection Act Regulations than those provided for in
those Regulations. SBPF expiessly reserves all of its rights with respect thereto.
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We nofe that the Regulations contemplate action by the Commission within twenty-four
hours of a request for emergency certification (310 CMR 10.6(5)), and in the event the
Cominission does not act within that period of time the request may be brought to the
Department of Environmental Protection for action by it in lieu of the Commission. The
Regulations aiso contemplate that an NOI is to be filed afler any emergency certification, in the
course of which compliance with performance standards will be evaluated. Although that
evaluation is for that subsequent proceeding, submitted herewith is a second memo from Epsilon
Associates dated November 20, 2013 presenting an analysis showing satisfaction of the relevant

standards.

We arc prepared to work with you to [acilitate a response 1o this request as expeditiously
as possible.

Respectfully submitted,

PR
David S. Welss

DSW:vimm

Enclosures
December 10, 2013 DEP Emergency Certification and Transmitial Letter
November 29, 2013 Request For Review Pursuant to 310 CMR 10.06(5)
Ocean and Coastal memo of December 6, 2013
Resume of Dr. Michael Bruno

ce: Mr. Jeffrey Carlson (Conservation Agent)
Ms. Libby Gibson {Town Manager)
Ms. Kara Buzanoski (Director of DPW)
Mr. Robert DeCosta (Board of Selectmen)
Mr. David Johnston (Deputy Regional Director DEP SERO)

SBPF

Messrs. A Reade and S. Cohen, Esgs.
Epsilon Associates

GSDOCS2292575 1



Commonwaalth of Massachusetts
Executive Office of Energy & Environmental Affairs

Department of Environmental Protection

Southeast Regional Office « 20 Riverside Drive, Lekeville MA 02347 « 508-94G-2700

DEVAL L PATRICK . RICHARD K. SULLIVAN 4R,
Govarnor Secretary

KENNETH L. KIMMELL
Commlssioner

BY EMAIL AND FIRST CLASS MAIL

December 10, 2013

Siasconset Beach Preservation Fund RE: NANTUCKET—Wetlands
c/o David S. Weiss, Lisq. Emergency Certification
Goulston & Storrs 91-105 Baxter Road

400 Atlantic Avenue
Boslott, Massachusetts 02110-3333

Dear Attorney Weiss:

The Deparlment of Environmental Protection is in receipt of your November 29, 2013, request
on behalf of the Siasconset Beach Presesvation Fund (“SBPI™) for an Imergency Certification
(“Request”) proposing the installation of 4 layers of sand-filled Geolubes in a terrace pattern
along the toe and face of an eroding coastal bank and on a coastal beach to abate the threat of
coastal erosion to several existing pre-1978 dweltings and a section of Baxter Road with
associated underground public utilities. In considering your request, the Department also
excreised its authority pursuant to 310 CMR 10.06(5) to review the Emergency Certification
application tiled by the Town of Nantucket, filed subsequent to your request, and approved by
the Conscrvation Conmission on December 12, 2013 (“Certification”) for an avea of the bank
and beach that overlaps and extends beyond the area that is the subject of your request.

The Department applied the criteria at 310 CMR 10.06(1) that the work allowed under an
emergency certification not inchide work beyond that which is necessary to abate the emergency.
In reviewing the exlensive information in the Request and the Certification that documented the
threat presented by storm-related erosion, the Department also applied the criterion at 310 CMR
10,30(3) which provides that a coastal engineering structure “shall be permitted” to protect
homes constructed prior to 1978 from storm damage. This regulation creates an cxeeption to the
general rule that precludes the installation of hard armoring of coastal banks. Based on the facts
presented in the Request, this exception applies to the homes identified in the area subjeot to the
determination of an emergency.

The Department concludes that the design of the coastal structure proposed in the Request does
not go farther than necessary to protect these homes and essential public infrastructure serving
the homes. In making this determination, the Department considered the specific facts presented

This Information Is avaliable In allernate format. Call Michelle Walers-Ekanem, Diversily Direclor, at 617-292.5761. TDB# 1.366-530-7622 or 1-617.574.0868
lAassDEP Websile: vwav.mass.govidep

Prirted on Recycled Paper
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by the proponents including, without limitation, the proximity of the homes and infrastructure fo
the edge of the coastal bank, the ability of the four Geotubes to withstand a significant storm
event and the thrcat posed by successive storm events.

The total Tength of the SBPF proposed project is approximately 900 feet long running between
91-105 Baxter Road. In the documentation supporting SBPI”s conclusion of the emergency
status for the homes and public infrastructure, it was concluded that the engineering criteria for
installation of a coastal structure also applied to Lot 87, This Lot also retreated 40” in the
previous year, The Town’s Certification also concluded that an emergency condition existed at
Lot 87. We concur that an emergency condition exists at this location and encourage the SBPT
and the Town to coordinate efforts to abate the emergency.

In addition, the Request has proposcd to place an initial sand cover over the Geotubes and
annually thereatter as mitigation, This BEmergeney Cerlification requires that SBPF promptly file
a Notice of [ntent (NOI) under the Wetlands Protection Act for installation and maintenance of
the proposed Geotubes, as well as for ongoing beach nourishment as mitigation. The Emergency
Cextitication sels out a mitigation and nourishunent plan that will vemain in effect pending the
issuance of a final Order of Conditions. The implementation of the nourishment plan will
mitigate any potential difference in down diift impacts between the four Gcotube designs and the
hybrid destgn approved in the Town’s Certification, -

The Department is issuing the enclosed Emergency Certification allowing the installation of the
requested sand-filled Geotubes as conditioned herein. The Departinent deems the allowed work
necessary to abate the present threat to public safely from storm damage to buildings, Baxter
Road and water infrastructure. This Emergency Certification is issued pursuant to the Wetlands
Protection Act, MGL, ¢. 131, s. 40, and subject to certain special conditions.

If you have any questions concerning this matter please contact Jim Mahala at (508) 946-2806.

Sincerely,
E / g /@/
hilip W einberg
Regional Director <
W/IM
Enclosure

o Nantucket Conservation Conmission




Massachusetts Deparfment of Environmental Protection
Bureau of Resource Protection - Wetlands

WPA Emergency Certification Form
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40

A. Emergency Information
MassDEP-Southeast Regional Office

lssuance From: {ssuing Authority

Siasconset Beach Preservation Fund (SBPF), cfo David S. Weiss, Esa.

issued To: Narre
: Gouiston & Siorrs, 400 Allantic Ave., Boston, MA 02110-3333

Address .
91-105 Baxter Road

1. Site Location:

2 Reason for Emergency:

Froding coastal bank imminently threatens pre-1978 dwellings and Baxler Road ahd associated
underground public ulilities. The erosion poses an immediate threat to public safety.

3. Public agency to perform work or public agency orde.ring the work to be performed:

Massachusetts Deparlment of Environmental Protgclion. The Town of Nantucket and the Nantucket

Conservation Commission concurred on the emergency conditions in the area subject to the Certification.

4. Date of Site Visit: Start Date:

End Date:
17110/2014

1216/2013 212013

* no fater than 30 days from start date or 60 days in fhe

case of an Immediate Response Aclien approved by
DEP o address an oithazardous material release.

5. Work to be allowed™

tnstallation of 800 linear feet of 4 layers of sand-filled Geotuhes with sand cover as shown on plans
entitled: Baxter Road Temporary Stabilization NOI Submission, revised November 5, 2013 with the
excaption that this Emergency Cerlification is only for 91-105 Baxler Road.

B. Signatures

Certified to be an Emergency by this Issuing Authority.

P Ak

Philip Weinberg, ReyforaiDjrector

AW Y ZAY
Date © 7

WPA Emargensy Cerlification
Rev. 1101

Page 1 of 2



Massachusetts Department of Environmental Protection
Bureau of Resource Protection - Wetlands

WPA Emergency Certification Form
Massachusetts Wetlands Protection Act M.G.L. ¢. 131, §40

C. General Conditions

1. Failure to comply with all conditions stated herein, and with all related statutes and other regulatory
measures, shall be deemed cause lo revoke or modify this Emergency Certification or subject to
enforcement action,

. 2. This Emergency Certification does not grant any properly righls or any exclusive privileges; it does
not authorize any injury o privaie property or invasion of property rights.

3. This Emergency Certification does not relieve the applicant or any other person of the necessily of
complying with all other applicable federal, state, or local statues, ordinances, by laws or regulations.

4. Any work conducted beyond that described above, and any work conducled beyond that necessary to
abate the emergency, shall require the filing of a Nofice of Intent.

5. The Agent or members of the Conservation Commission and the MassDEPR shall have the right fo
enter and inspect ihe area subject to this Emergency Certification al reasonable hours to evaluate
compliance with this Certification, and may require the submittal of any data deemed necessary hy
the Conservation Commission or the Department for the evaluation,

6. This Emergency Certification shalt apply to any condractor or any other person performing work
authorized under this Certification. ‘

7. Nowork is autherized bayond 30 days from the date of this certification without extension by the
Commissioner of MassDEP or hisfher designee,

D. Special Conditions
SEE ATTACHED SHEET

E. Appeals

The Department may, on its own motion or at the request of any person, review: an emergency certification issued by
& conservation commission and ary work permitted thereunder; a denial by a conservation commission of a request
for emergency certification; or the failure by a conservation commission to act within 24 hours of a request for
emergency certification, Such review shall nol operate to stay the work permitied by the emergency certification
unless the Department specifically so orders, The Depariment's review shall be conducted within seven days of:
issuance by a conservation commission of the emergency certification; denial by a conservation commission of the
emergency certification; or failure by a conservation commission to act within 24 hours of a request for emergency
certification. If cortification was improperly granted, or the work allowed thereunder is excessive or not required to
protect 1he health and safety of citizens of the Commonwoealth, the Departinent may revoke the emergency

* ceftification, condition the work permitted thereunder, or take such other action as it deems appropriate,

WEA Emargensy Cestificaton - . PagaZof2
Rev. 11/ .



Special Conditions for Slasconset Beach Pregservation Fund Emergeﬁcy Ceortification for 91-105 Baxter Road:

1

WPA Emargency Certificalion
Rev. 11101

This Emergency Certification: authorizes the installation of 900 linear feet of 4 layers of sand filled Geotubes as
shown on the referenced plans. The SBPF also proposes the placement of 14.3 cubic yards per linear foot of
sand. The Depariment, however, requires the initial pracement of 18 cubic yards per linear foof of sand for
mitigation purposes. Ongoing beach nourishment shall be in accordance with condition 8 below.

All sand used to filf and cover the Geotubes shalt be imported from an off-site source and shall be compatible with
the existing beach sediments.

The sand-filled Geotubes shall be lapered into the beach/bank at the southern and northern ends to minimize end
effects.

Within 30 days of this cerlification, the SBPF shall file a Notice of Intent In order lo {a) install and maintain the
Geotubes and (b)incorporate mitigation (heach nourishment) into the proposed project design. The SBPF shall
diligently pursue and obtain a Final Order of Condition under the Wetlands Protection Act for ongoing beach
nourishment and other appropriate mitigation as deemed necessary.

The SBPF shall be responsible for the retrieval and proper disposal of all geotexlile products associated with this
emergency project in the event wave action and erosion destroys or otherwise causes damage to the Geotube
system,

This Emergency Certification docs not reliove the applicant/owner from compilying with the Town of Nantucket
Woetiand Bylaw.

Thie beach shall continue to be monitored through the ongoing quarterly stveying program conducled by Woods

Hole Group.
Sand mitigation will be at a rate of 22 cubic yards per linear foot in accordance with the following schedule:

a, Provide initial cover of 18 cubic yards per linear foot immediately following construction (December 2013}
The reason for lhis is to provide the initial cover and lo provide a large upfront volume of sand while observing
how the enlire system performs into the first months of installation.

b. January through March 2014: Provide the remaining four cubic yards per linear foot on an as-needed basis.

¢. Annualin April starting in 2014: Provide additional sand to obtain a minimum of 12 cubic yards per linear foot
of sand cover. Twelve cubic yards per linear foot is the minfmum sand volume required fo provide the desired
two minimum feet of cover. If sume portion of the previous year’s sand is in place al the time of April
nourishiment then the volume needed to get to 12 cubic yards per linear foot will be provided, with the
remaining sand added in November. For example, if 10 cubic yards per linear foot of sand is needed in April
to meet the 12 cubic yard minimurn, then the remaining two cubic yards will b e added in November instead of

April.

d. Annually in Novernber slarling in 2014; Add an additional six cubic yards per linear foot plus any excess
volume left over from April requirement. The reason for this is to ensure that the bulk of the mitigation volume

is available in November for potential mobilization during winter storms.

e. Annuaily November through March: Add the remaining four cubic yards per linear foot on an as-needed basis,
in accordance with the replenishment trigger presented in our November 12, 2013 lelter, If the 22 cubic yards
per linear foot volume is not placed in its entirety before March 1, the balance of the sand will be place on

March 1.

f.  End volumes will be replaced and nourished on the saime schedule as dullined above. Dealivery tickels from
sand supplier will be provided to the Department and Conservation Commission ic decument the total volurme

of sand provided.

Page 302



MEMO

TITLE
DATE
TC

COPY
FRGM

FROJECT 1.0

Ocean and Coastal
Consultants &

appaess Qcean and Coastal
Consultants, Ing.
35 Cerporate Drive
Suite 1200
Trumbull, CT 06611

Sconset Coastal Analysis Summary el 203-268-5007
6 December 2413 Frx 203-268-8821

SBPF v ocean-coastal.com
Epsilon Associates
Azure Dee Sleicher, P.E.
216019.1

paGe 1/3

Ocean and Coastal Consultants, Inc. (OCC) performed coastal analyses to determine
design conditions and proposed geometry for {he emergency stabilization project along
Sconsct Bluff. This memo provides a brief summary of methodologies, calculations
and results which demonstrate that the proposed 4-tiered, stacked geotextite tube
design with toe at 0.0 ft MLW and crest at +26.0 ft MLW is appropriate as a means to
protect the pre-1978 homes along the landward and seaward sides of Baxter Road and
Baxter Road based on standard coastal engineering practices of the U.S. Army Corps
of Engineers (USACE) and FEMA.

Design Reeurrence Interval:

The i-percent-chance-annual storm, also referred to as a "100-year” storm has a 1%
chance of being equaled or exceeded in any given year. This recurrence interval s the
standard of measure by FEMA for flood mapping and mitigation as well as the
USACE for their Flurricane and Storm Damage Risk Reduction System. Wave data for
1982-2008 from NOAA buoy 44008 (54 NM SE Nantucket) indicate numerous
occasions when the significant wave height exceeded [0 meters (exceeding the "100-
year” design wave height of 28.8”) and numerous occasions when the dominant wave
period exceeded the "100-year" design value of 15 seconds. These data suggest that
100-year storm conditions are experienced at the site on a much more frequent basis
than once every 100 years. The project must be designed for the coastal environment
at Sconset. Designing to anything less than the "100-year" storm conditions risks a
chance of faifure during major storms or even fower magnitude storms thal occur in
rapid succession when protection is most needed. For these reasons, the "100-year"
storm is an appropriate level of design for this project and is the minimum design level
required to abate the emergency.

Stilbwater Level (SWL):
"100-year” SWL = 10.2 ft MLW per FEMA Flood Insurance Study dated November 6,

1996. This value is likely underestimated at this point in time based on sea level rise
and other factors but is being used as best available data for this project.




goulston&storrs

counsellors at law

David S. Welss
dweiss@goulstonstorrs.com
(817} 574-6400 (tel)

{617} 574-7648 Hfax)

November 29, 2013

VIA ELECTRONIC SUBMISSION

Southeast Regional Office

Massachusetts Department of Environmental Protection
20 Riverside Drive

Lakeville, MA 02347

Atin; Wetlands Section

Re:  Request for Review Pursuant to 310 CMR § 10.06(5)
Regarding Emergency Certification Request
Applicant - Siasconset Beach Preservation Fund, Inc.
Property Location — Sconset Bluff, Nantucket
From No. 91 Baxier Road to No. 105 Baxter Road

Dear Sir/Madam:

On behalf of Siasconset Beach Preservation Fund, Inc., (“SBPF”) the party requesting
permission to perform emergeney work and certification of emergency status pursuant to 310
CMR 10.06 in the above-referenced matter, we hereby submil this letter that, together with the
attachments (some of which are provided by clectronic link), constitutes SBPI’s Request for
Review pursuant to 310 C.M.R. § 10.06(5) (the “Request for Review™). SBPI’s Request for
Review pertains to a Request for Certification of Emergency: Sconset Bluff — Baxter Road (the
“Initial Request”) submitied to the Nantucket Conservation Cominission (the “Commission”} on
November 26, 2013. A copy was provided to Mr, David Johnston, Deputy Regional Director
DEP SERO, and a link to the attachinents to the Tnitial Request was provided to your office.

On November 27, 2013, the Commission met to consider the Initial Request, and at that
meeting a vole was taken to deny the request, While it is clear that the Commission has voted to
deny, it is not yet clear whether a written order or decision will follow. Regardless of whether
any writing may be forthcoming, the matter is ripe for review by DEP SERO at this time. If the
vote itself constitutes denial within the meaning of 310 CMR § 10.06(5), then review is
appropriate and if the vote by itsetf does not constitute denial within the meaning of 310 CMR §
10.06(5), then the matter is appropriate for review at this time under the provisions of 310 CMR
§ 10.06(5) that govern in the absence of grant or denial within 24 hours of receipt of a request for
emergency certification.

Goulston & storrs, A Professionat Corperation » Bosten » DC ¢ New York « Beijing
GITIABANLIGFRVepue » Boston, Massachusetts 02110-3333 » 517.462.4776 Tel » 617.574.4112 Fax » wiww.goulstonstorrs.com
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The work that is proposed (the “Emergency Project”) is required in response fo the
ongoing ¢rosion of Sconset BIuff (sometimes called “Stasconset Bluff””) which has reached the
point of posing an immediate threat in the current storm season to Baxter Road, a public way,
and associated utilities as well as the homes seaward and landward of Baxter Road in the from
No. 91 to No. 105 Baxter Road shown s the “Emergency Project Area” on the project plans
submitted herewith. Because significant analysis has been done in connection with two distinct
notices of intent (Baxter Road Temporary Stabilization Project, DEP File No. 048-2610 and
Baxter Road and Sconset Bluff Storm Damage Prevention Project, DEP File No. 048-2581), both
of which are presently pending before the Commission, we are able {o present more complete
information than is sometimes the case with respect to a request for emergency certification.

As a result of the substantial analysis that has been undertaken in connection with the
pending Notices of Intent, sufficient information has been developed so that the proposed
Emergency Project minimizes, mitigates, and provides monitoring protocols for any perceived
impacts on third-parties, as is more fully set forth in the memos from Milone & MacBroom dated
November 1, 2013, November 12, 2013, and November 19, 2013; the memo from Epsilon
Associates dated November 1, 2013; and the correspondence from Dr. Michael Bruno dated
November 25, 2013, submitied herewith (with which we have included Dr. Bruno’s resume for
yowr convenience). The harm thal will result from lailing to cerlify that emergency and permit
the Emergency Project to go forward together with the potential for removal of the Proposed
Project should that prove necessary, far outweighs any risks thought to be associated with the
proposed work,

L. PROJECT BACKGROUND

The work that is proposed (the “Emergency Project”} is required in response to the
ongoing crosion of Sconset Bluft (sometimes called “Siasconset Bluff”) which has reached the
point of posing an immediate threat in the current storm season to Baxter Road, a public way,
and associated utilities as well as the homes seaward and landward of Baxter Road in the
“Emergency Project Area” shown on the project plans submitted herewith. Because significant
analysis has been done in connection with two distinet notices of intent (Baxier Road Temporary
Stabilization Project, DEP File No. 048-2610 and Baxter Road and Sconsct Bluff Storm Damage
Prevention Project, DEP File No. 048-2581), both of which are presently pending before the
Commission, we are able to present more complete information than is sometimes the case with
respect to a request for emergency certification.

The Emergency Project is proposed for 91-105 Baxter Road in accordance with the
emergency criteria set forth in the memo {rom Epsilon Associates dated November 25, 2013,
submitted herewith. Other than the proposed reduction in length of coverage, the Emergency
Project is similar to the Baxter Road Temporary Stabilization Project (DEP File No., 048-2610)
for 85-107A Baxter Road described in detail in the letters and plans submitted during the NOI
process by Milone & MacBroom dated October 25, 2013, November 1, 2013, November 5,
2013, and November 19, 2013, submitted herewith., In overview, the Emergency Project
involves the installation of four 45-foot circumference geotextile tubes, which are approximately

GSDOCS\2289421.1
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19 wide, 6.5 feet tall, and 100-200 feet long. The botlom tube will be buried in the beach to
elevation 0.0 MLW and the top tube will be set at elevation 26.0 MLW. A scour apron and four-
foot-diameter anchor fube are included, extending five feet seaward of the lowest geotextile tube
at elevation 0.0 MLW. The four geotubes will overlap by approximately 1/3 of their
circumference, yielding an effective slope of 2 Horizontal:1 Vertical. Therc will be shorter
return tubes on the return ends to minimize flanking, Jute fabric will be placed on the upper
bank face; and vegetation will be planted in the following spring. The Project will be installed at
the toe of the bank parallel to Baxter Road from 91-105 Baxter Road (only the narrowest portion
of 105 Baxter Road will be included), for an approximate lengih of just under 900 feet. The
geotextile tubes will be covered with sand. The sand cover will be maintained and sacrificial
sand will be added for protection and to ensure a minimum volume (equivalent to the annual
volume contributed by the eroding coastal bank) is contribuied annually. The Project is readily
removable. Fatlure criteria and information related to protocols for and cost of removal are set
forith in the October 25, 2013, November 5, 2013, and November 19, 2013 letters from Milone &
MacBroom, submilted herewith.

11 THE COMMISSION’S VO'TE

As stated above, the Initial Request and supporting material were submitied to the
Commission on November 26, 2013 and the Commission met on November 27, 2013 to address
the Initial Request. Mr. Steven Cohen, Esq., of Reade, Gullicksen, Hanley, Gifford & Cohen,
LLP, appeared on behalf of SBPF. Six of the Commission’s seven members were present.

The Commission voted 5-1 to deny the Initial Request and included in their motion to
deny was the finding that the Initial Request did not satisfy three criteria: 1) no public agency
ordering or performing the project, 2) not protecting public health or safety, and 3} proposal is
more than necessary to abate the emergency.

HI. GROUNDS FOR APPEAL

There can be no doubt that there is an emerpgency,

There can be no doubt that, to be performed effectively, the Emergency Project cannot
await compliance with the notice requirements and appeal period associated with the filing of a
notice of intent, As is established by the memos from Epsilon Associates dated November 1,
2013 and November 25, 2013 submitted herewith, the average long-term rate of retreat of the
Biuff from 85-107A Baxter Road has been 4.6 feet/year, though erosion greater than or less than
this rate can occur in a given year. Indeed, last year, in particular locations, the edge of the Bluff
retreated landward as much as 40 feet, as presented in the memo from Epsilon Associates dated
November 25, 2013. The Town of Nantucket had already concluded that “certain private homes
located on or near Siasconset Bluff and Baxter Road, a public way, may be imminently
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threatened with damage and/or loss and destruction due to severe erosion of the bluff which has
intensified since the winter of 2012-2013... [and] an emergency exists that threatens public
roads and other assets from imminent destruction” (Memorandum of Understanding between the
Town of Nantucket and Sconset Beach Preservation Fund, Inc. entered into July 5, 2013, a copy
of which is submitted herewith. Indeed, on October 9, 2013, in an amendment to the
Memorandum of Understanding, the Town of Nantucket identified “an immediate need for
emergency measures to protect Baxter Road and the associated utilities temporarily, in order to
maintain vehicular access and utility service to the residential properties on Baxter Road. .. and
there is an emergency need for an emergency response action plan outlining how the Town will
provide emergency vehicular access, water supply and sanitary services to the residences at the
north end of Baxter Road in the event of a faiture of the roadway and that there is also a need for
long-term planning for the potential eventual loss of Baxter Road...” (A copy ol'the
Amendment to the Memorandum of Understanding is submitied herewith,) On November 8,
2013, the Town’s consultant Milone & MacBroom, Inc. reported to the Director of the
Department of Public Works after reviewing site conditions and conferring with Haley &
Aldrich (which Milone & MacBroom identify as a well-respected geotechnical enginecring firm
that has been retained by SBPF) that “[ijhe town can maintain travel on Baxter Road until such
time as the top of the bluff is 25 feet or less from the edge of pavement. When the top of the
bhutf is within 25 feet of the pavement edge, the road should be closed to traffic until a detailed
assessment can be completed by a geotechnical engincer.” And, on November 20, 2013, the
Town adopted an “Emergency Management and Marine Safety” Plan, a copy of which is
submitted herewith, Nantucket's Wanacommet Water Company is mobilizing to move the water
line from the east side of Baxter Road to the west side, at considerable expense, because it has
determined that the east side is in immediate danger.

An analysis demonstrating the iimminent risk to the roadway, utility and homes within the
Emergency Project arca is included in the memo from Epsilon Associates dated November 25,
2013 submitted herewith. As that analysis demonstrates, these assets are at risk of imminent loss
in the current storm season,

The Chair of the Commnission noted in the course of the proceedings on November 27,
2013 that Sconset Bluff has been eroding for 20,000 years and asked what was today’s
emergency? SBPF has been attempting to address the ongoing erosion of the bluff patiently and
consistently for 20 of those years — the years during which it became clear that a devastating
outcome would result from ignoring that erosion. These last 20 years should have provided a
route to avoid the emergency the Town of Nantucket and the homeowners in the Emergency
Project Area face today. We note that absence of an emergency was not cited as a ground for
denial by the Commission, nor could it be.

There ean be no doubt that the public health and safety is at risk and the
Emergency Project is needed to protect it

The long recitation inctuded above of actions and declarations by public bodies and
agencies should be enough to demonstrate the acknowledged risk to the public health and safety.
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It is important to note that the proposed Emergency Project will simultaneously have
multiple effects. It will protect Baxter Road, a public way, and the associated utilities, some or
all of which constitute pre-1978 structures or infrastructure, and the residences on Baxter Road -
in the Emergency Project area, both seaward and landward of the road, all of which were
construcied prior to 1978. Apart from direct danger to the structures themsclves, loss of access
to the residences by reason of the closure or failure of Baxter Road constitutes imminent danger
to those pre-1978 residences. The pre-1978 status of the homes in the Emergency Project area is
presented on Figure 11 (titled “Pre-1978 House Status™) prepared by Epsilon Associates,
submitted herewith, Accordingly, the Emergency Project is within the scope of work that “shall
be permitted” under 310 CMR 10.30 The pre-1978 residential structures cannot be protected
without protecting Baxler Road, and the public health and safety will thereby be divectly
addressed. Moreover, the beach below the blufT and specific means of access to it over the blufl’
are available to the public and the safety of the public use of these resources, including the
stabilily of the bluff, is directly at stake. Finally, it is a mistake to suggest that because individual
homes within a community are privaiely owned, the physical destruction of that community is
not a threat to the public health and safety, just as it would be a mistake to say that the
destruction of a community by fire, or storm ot other natural disasler is not a public health and
safety issuc just because the individual structures destroyed may have been privately owned.

The Emerpency Project is the minimum necessary to abate the cmergency,

The proposed Emergency Project is necessary to abate the emergency, and is the
minimum project necessaty to abate the emergency both in terins of geographic scope and
design. Other proposed mechanisms for protection of the Bluff have been mooted , which has
provided an opportunity to vet alternatives. They range from the rock revetiment which is the
subject of SBPF’s NOI DEP File No, 048-2581 to substituting less sturdy materials for the
geotextiles which are proposed for the Emergency Project. As is shown in the letter from Milone
& MacBroom dated November 1, 2013, submitted herewith, the use of jute bags in lieu of
geotextiles will be inadequate to protect the roadway and utility infrastructore or the residences
along Baxter Road. The principal problem is that, as was seen over titne and especially in the
course of last year, when multi-day stoxms or successive storms come close together there will
not be adequate time to restore to the jute bags the saiid which they give up during the carlier of
the storms. The jute bags will fail (as shown on the photographs submitted herewith) and the
bluff will be left unprotected during severe storms, multi-day storms, or successive storms, at the
point when protection is most needed. Jute is inadequate for properties that no longer have
enough room to survive a likely loss of the bluff, as here. The geotextiles proposed solved this
problem and provide protection during the course of successive storms, The geotextile
installation proposed for the Emergency Project is substantially different from previous
geotextile installations permitted on Nantucket, as detailed in the memo from Epsilon Associates
dated November 26, 2013, submitted herewith, and is not expected lo generate significant debris,
as presented in the correspondence from Dr. Michael Bruno dated November 25, 2013,
submitted herewith,

GSDOCSR28%421.1




November 29, 2013
Page 6

In terms of the geographical scope of the Emergency Project, as the plans establish it is
no wider that needed to protect the area identified as al imminent risk, and properly protect the
flanks of the project and adjacent areas.

SBPF is an appropriate applicant for emergency certification,

The Commission found that the Initial Request did not comply with what it characterized
as the criterion that a public agency order or perform the project. There is no such requirement.
Nowhere in 310 CMR 10.06 does it say that a private party faced with immanent destruction of
property that olherwise meets the criteria of that section cannot seek permission to perform
emergency work or, if granted, perform that work, The regulation does, of course, tell a
requesling party that it shall identify any public agency that is going to do the work or which has
ordered that the work be done, But there is nothing in that language which would exclude a
private parly facing immanent destruction of property from filing to protect it. And indeed, DEP
(then “DEQE”) has taken the position, and relied upon it in the courts of the Comimonwealth,
that private persons can, in such situations, petition under 310 CMR § 10.06. In Wilson v
Commonwealth, 31 Mass. App, Ct.757 (1992), owners of shorefront properly in Chatham whe
had lost their homes when, as result of major storm activity in 1987, their homes were
threatened, Without reciting the elaborate history, after litigation was underway, the homeowners
in question filed a new NOI, and the conservation commission permitted them to build a
revetment. DEP reversed that decision and some months later the homes were lost to the sea. In
its reversal, DEP “advised the owners that they could still petition for emergency certification,
see 310 Code Mass. Regs. § 10.06 (1987) to use nonpermanent structures (such as sand-filled
tubes) to secure their property.” Id. at p. 761, 0.9, The court dismissed cerfain of the homeowners
claims and allowed a regulatory takings claim to go forward.

In addition, we note that in the particular context of 310 CMR. § 10.30, which provides
that coastal engineexing structures (which meet the identified criteria) ‘shall be permitied” where
necessary to protect pre-1978 structures such as are at risk hete, to require private persons to
suffer the complete destruction of the residences and physical loss of the earth that comprises
their Jots to the sea before granting a remedy runs afoul of basic principles of due process
applicable under the state and federal constitutions. This is plainly an instance in which post-
deprivation remedies are inadequate, and the owners are entitled to a hearing on the merits of
their claims before their property is lost because of the time periods inherent in the NOT and
administrative review processes.

Additional considerations,

Although we understand that emetgency certification under the Nantucket Wetlands By-
law is not within the review jurisdiction of DEP, the Agency could well be concerned from a
practical point of view about the status of local certification. The local procedure, which appears
at Chapter 136 section 5 of the Nantucket Town Code, mirrors 310 CMR § 10.06 in pertinent
respeets. The local language which would govern whether public agency action or direction is
required mimies the language of the regulation and is no broader than that. The term
‘emergency’ is defined to incorporate a test of whether to be performed effectively the work can
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await compliance with the notice requirements and appeal period associated with the filing of a
notice of intent. The appeal period for review of a decision under the local certification period is
governed by G.L. 259 section 4, and is 60 days; the procedure in such an action is governed by
Superior Court Standing Order 1-96 and which provides that the Commission would have 90
days to file the record, and a 60 day briefing schedule thereafter, before the matter is ripe for
hearing. This could not be accomplished in time to avert imminent danger during the current

season.

We note that although both the local procedure and that deseribed in 310 CMR § 10,06,
contemplate subsequent filing of an NOJ, and therefore the evaluation is for that subsequent
proceeding, SBPY submitted to the Commission (and subimits herewith) a memo from Epsilon
Associates dated November 26, 2013 presenting an analysis showing satislaction of the relevant
standards. But we also note that, although SBPF has in this request and in its previous projects,
conformed to local Nantucket wetlands requirements, it has reserved its right to rely on the
absence of municipal jurisdiction to regulate or impose more stringent requirements on work
within the scope of the pre-1978 structures provisions of 310 CMR § 10,30, That section,
uniguely among all the provisions of the Wetlands Protection Act Regulations, does not provide
a floor above which municipalities may impose more stringent standards. That section appears to
be the sole instance in the regulations in which it is stated that work (which meets the relevant
criteria) “shall be permitted”, That section, unlike the rest of the regulatory scheme, under
principles of Home Rule and the analysis of Lovequist v. Conservation Conunission of Dennis,
379 Mass. 7 (1979), DeGrace v. Conservation Commission of Harwich, 31 Mass. App. Ct. 132
(1991), and their progeny, occupies the field, and leaves no room for municipalities to strike a
different balance between the competing interests at stake.

Finally, we notc that the proposed Emergency Project can, under anticipated conditions,

be completed in thirly days, and SBPF has an agreement in place with an experienced contractor
to perform the work as soon as authorization is received.

IV, CONCLUSION

On the basis of the foregoing, SBPF respectfully requests that the DIP issue an
emergeney certification and grant permission for the Emergency Project.

Respectfully submitted,

>w\:§

David S. Weiss
Attorney for Siasconset Beach Preservation Fund,
Inc.
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David 8. Weiss
dwelss@goulstonsions.com
(617) 574-6400 {tel)

(617) 574-7643 {fax}

November 26, 2013

Mr. Ernie Sieinauver, Chair
Nantucket Conservation Commission
Town of Nantucket

16 Broad Street

WNaniucket, MA 02554

Re:  Request for Certification of Emergency: Sconset Bluff — Baxter Road

BPear Chairman Steinauer:

This firm, together with Messts, Reade and Cohen of Reade, Gullicksen, Hanley,
Gifford & Cohen, LLP, is counsel to Siasconset Beach Preservation Fund, Inc. (“SBPF”). This
letter constitutes a request for permission to perform an emergency project, and for certification
that the project is an emergency under 310 CMR 10.06 and §136-5 of the Nantucket Town Code.

The work that is proposed (the “Emergency Project”) is required in response to the
ongoing erosion of Sconset Bluff (sometimes called “Siasconset Bluff”) which has reached the
point of posing an immediate threat in the current storm season to Baxter Road, a public way,
and associated utilities as well as the homes seaward and landward of Baxter Road in the
“Emergency Project Area” shown on the project plans submitted herewith. Because significant
analysis has been done in connection with two distinct notices of intent (Baxter Road Temporary
Stabilization Project, DEP File No. 048-2610 and Baxter Road and Sconset Bluff Storm Damage
Prevention Project, DEP File No. 048-2581), both of which are presently pending before the
Commission, we arc able to present more complete information than is sometimes the case with
respect to a request for emergency certification.

The Einergency Project is proposed for 91-105 Baxter Road in accordance with the
emergency criteria set forth in the memo from Epsilon Associates dated November 25, 2013,
submitted herewith, Other than the proposed reduction in length of coverage, the Emergency
Project is similar to the Baxter Road Temporary Stabilization Project (DEP File No. 048-2610)
for 85-107A Baxter Road described in detail in the letters and plans submitted during the NOI
process by Milone & MacBroom dated October 25, 2013, November 1, 2013, November 5,
2013, and November 19, 2013, submitted herewith. In overview, the Emergency Project
involves the installation of four 45-foot circumference geotextile tubes, which are approximately
19 wide, 6.5 feet tall, and 100-200 feet long. The bottom tube will be buried in the beach to
elevation 0.0 ML'W and the top tube will be set at elevation 26.0 MLW. A scour apron and four-
foot-diameter anchor tube are included, extending five feet seaward of the lowest geotextile tube

Coutstan & stores, A Professienal Corporation ¢ 8oston ¢ 0L v New York » Belfing
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at elevation 0.0 MLW, The four geotubes will overlap by approximately 1/3 of their
circumference, yielding an effective slope of 2 Horizontal:1 Vertical, There will be shorter
return tubes on the return ends to minimize flanking. Jute fabric will be placed on the upper
bank face; and vegetation will be planted in the following spring. The Project will be installed at
the toe of the bank parallel to Baxter Road from 91-105 Baxter Road (only the narrowest portion
of 105 Baxter Road will be included), for an approximate length of just under 900 feet. The
geotextile tubes will be covered with sand. The sand cover will be maintained and sacrificial
sand will be added for protection and to ensure a minimum volume (equivalent to the annual
volume contributed by the croding coastal bank) is contributed annually. The Project is readily
removable, Failure criteria and information related to protocols for and cost of removal are set
forth in the Qctober 25, 2013, November 5, 2013, and November 19, 2013 letters from Milone &
MacBroom, submitted herewith.

There can be no doubt that because of the conditions giving rise to the emergency, to be
performed effectively, the Emergency Project cannot await compliance with the notice
requirements and appeal period associated with the filing of a notice of intent. As is established
by the memos trom Epsilon Associates dated November 1, 2013 and November 25, 2013
submitied herewith, the average long-term rate of retreat of the Bluff from 85-107A Baxter Road
has been 4.6 feet/year, though erosion greater than or less than this rate can occur in a given year.
Indeed, last year, in particular locations, the edge of the Bluff retreated landward as much as 40
feet, as presented in the memo from Epsilon Associates dated November 25, 2013. The Town of
Nantucket had already concluded that “certain private homes located on or near Siasconset Bluff
and Baxter Road, a public way, may be imminently threatened with damage and/or loss and
destruction due to severe erosion of the biutf which has intensified since the winter of 2012-
2013... [and] an emergency exists that threatens public roads and other assets from imminent
destruction” (Memorandum of Understanding between the Town of Nantucket and Sconset
Beach Preservation Fund, Inc. entered into July 5, 2013, a copy of which is submitted herewith.
Indeed, on October 9, 2013, in an amendment to the Memorandum of Understanding, the Town
of Nantucket identified “an immediate need for emergency measures to protect Baxter Road and
the assoctated utilities temporarily, in order to maintain vehicular access and utility service to the
residential properties on Baxter Road, .. and there is an emergency need for an emergency
response action plan outlining how the Town will provide emergency vehicular access, water
supply and sanitary services to the residences at the north end of Baxter Road in the event of a
failure of the roadway and that there is also a need for long-term planning for the potential
eventual loss of Baxter Road...” (A copy of the Amendment to the Memorandum of
Understanding is submitted herewith.) On November 8, 2013, the Town’s consultant Milone &
MacBroom, Inc. reported to the Director of the Department of Public Works after reviewing sile
conditions and conferring with Haley & Aldrich (which Milone & MacBroom identify as a well-
respected geotechnical engineering firm that has been retained by SBPF) that “[t]he town can
maintain travel on Baxter Road until such time as the top of the bluff is 25 feet or less from the
edge of pavement. When the top of the bluff is within 25 feet of the pavement edge, the road
should be closed to traffic until a detailed assessment can be completed by a geotechnical
engineer.” And, on November 20, 2013, the Town adopted an “Emergency Management and
Marine Safety” Plan, a copy of which is submitted herewith. Nantucket’s Wanacommet Water
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Company is mobilizing to move the water line from the cast side of Baxter Road 1o the west side,
at considerable expense, because it bas determined that the east side is in immediate danger.

An analysis demonstrating the imminent risk to the roadway, utility and homes within the
Emergency Project area is included in the memo from Epsilon Associates dated November 25,
2013 submitted herewith. As that analysis demonstrates, these assets are at risk of imminent loss
in the current storm season. The proposed Emergency Project can, under anticipated conditions,
be completed in thirty days, and SBPF as an agresment with an experienced contractor to
perform the work as soon as authorization is received.

The proposed Emergency Project will simultaneously have two effects. It will protect
Baxter Road, a public way, and the associated utilitics, some or all of which constituie pre-1978
structures or infrastructure, and the residences on Baxter Road in the Emergency Project area,
both seaward and landward of the road, all of which were constructed prior to 1978, Apart {from
direct danger to the siructures themselves, loss of access to the residences by reason of the
closure or failure of Baxter Road constitutes imminent danger to those pre-1978 residences. The
pre-1978 status of the homes in the Emergency Project area is presented on Figure 11 (titled
“Pre-1978 House Status™) prepared by Epsilon Associates, submitted herewith. Accordingly, the
Emergency Project is within the scope of work that “shall be permitted” under 310 CMR 10.30
and within the scope of parallel provisions of the Nantucket Wetlands Regulations.!

The proposed Emergency Project is necessary to abate the emergency. Other proposed
mechanisms for protection of the Bluff have been mooted. They range from the rock revetment
which is the subject of SBPF’s NOI DEP File No, 048-2581 to substituting less sturdy materials
for the geotextiles which are proposed for the Emergency Project. As is shown in the letter from
Milone & MacBroom dated November 1, 2013, submitied herewith, the use of jute bags in lieu
of geotextiles will be inadequate to protect the roadway and utility infrastructure or the
residences along Baxter Road. The principal problem is that, as was seen over time and
especially in the course of last year, when multi-day storms or successive storms come close
together there will not be adequate tite to restore to the jute bags the sand which they give up
during the earlier of the storms, The jute bags will fail (as shown on the photographs submitted
herewith) and the bluff will be left unprotected during severe storms, multi-day storms, or
successive storms, at the point when protection is most needed. Jute is inadequate for properties
that no longer have enough room to survive a likely loss of the biuff, as here. The geotextiles
proposed solved this problem and provide protection during the course of successive storms.
The geotextile installation proposed for the Emergency Project is substantially different from

I ' We note the “20% change” language incorporated into certain aspects of the portions of the
Nantucket Wetlands Regulations which address pre-1978 structures. That language does not of
course apply to infrastructure. Nothing in this request is, or is intended to be, a waiver,
admission, or acknowledgment adversely affecting any claim or argument available to SBPF that
a municipality has jurisdiction or authority to impose more stringent limitations on projects that
“shall be permitted” under the Wetlands Protection Act Regulations than those provided for in
those Regulations. SBPF expressly reserves all of its rights with respect thereto.
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previous geotextile installations permitted on Nantucket, as detailed in the memo from Epsilon
Associates dated November 26, 2013, submitted herewith, and is not expected to generate
significant debris, as presented in the correspondence from Dr. Michael Bruno dated November

25, 2013, submitted herewith.

As a result of the substantial analysis that has been undertaken in connection with the
pending Notices of Intent, sufficient information has been developed so that the proposed
Emergency Project minimizes, mitigates, and provides monitoring protocols for any perceived
impacts on third-parties, as is more fully set forth in the memos from Milone & MacBroom dated
November I, 2013, November 12, 2013, and November 19, 2013, the memo from Epsilon
Associates dated November 1, 2013; and the correspondence from Dr. Michael Bruno dated
November 25, 2013, submitted herewith. The harm that will result from failing to certily that
emergency and permit the Emergency Project to go forward together with the potential for
removal of the Proposed Project should thal prove necessary, far outweighs any risks thought to
be associated with the proposed work.

We note that the Regulations contemplate action by the Commission within twenty-four
hours of a request for emergency certification (310 CMR 10.6(5)), and in the event the
Commisston does not act within that period of time the request may be brought to the
Department of Environmental Protection {or action by it in lieu of the Commission. The
Regulations also contemplate that an NOL is to be filed after any emergency certification, in the
course of which compliance with performance standards will be evaluated. Although that
evaluation is for that subsequent proceeding, submitted herewith is a second memo from Epsilon
Associates dated November 26, 2013 presenting an analysis showing satisfaction of the relevant
standards.

We are prepared to work with you to facilitate a response to this request as expeditiousty

as possible.
Respectfully iui)i&
h\f\

David S. Weiss
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o Letters from Milone & MacBroom dated October 25, 2013, November 1, 2013, November 5,
2013, November 12, 2013 and November 19, 2013

¢ Memorandum of Understanding between the Town of Nantucket and Sconset Beach
Preservation Fund, Inc. dated July 5, 2013

¢  Amendment to the Memorandum of Understanding dated October 9, 2013

¢ Emergency Management and Marine Safety Plan of November 20, 2013

e Correspondence from Dr. Michael Bruno dated November 25, 2013

cc:  Mr Jeffrey Carlson (Conservation Agent)
Ms. Libby Gibson (Town Manager)
Ms, Kara Buzanoski (Director of DPW)
Mr, Rober( DeCosta (Board of Selectmen)
Mr. David Johnston (Deputy Regional Director DEP SERO}

SBPY

Messrs. A Reade and S. Cohen, Esgs.
Epsilon Associates
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Deepwater Significant Wave Height and Peak Period:

28.8 ft and 15.2 seconds: Determined from statistical analysis of USACE WIS
Hindcast data.

Toe of Bluff:

+8.0 ft MLW (average elevation along bank toe in study area) per LIDAR survey
conducted in July 2013,

Wave Setup:

Wave sefup is the increase in mean water level due to the presence of waves, Wave
setup was calculated according to the direct integration method (DIM) prescribed by
FEMA. Setup =39 {1.

Design Water Depth:

100-year design water depth at the toe of the bluff equals stillwater tevel plus setup
minus the mudiine at the toe of the bluff: 0.2 ft+39f1-8.0fi=6.1 fi.

Wave Height:

The deepwater significant wave height will break as it approaches shore. The wave
impacting the bluff and geotube structure will be Hmited by the depth at the loe
calculated above. Standard breaker index of 0.78 (per USACE) times the water depth
provides a maximum breaking wave height of 4.8 ft, which is rounded to 5 feet,

Wave Crest Elevation:

Breaking wave crest elevation is equal to the stillwater level + setup + 0.7(H}):

102t +390+(0.7%4.8 i) =175t MLW

Wave Runup:

Wave runup on the stacked geotube system was calculated in accordance with USACE

Coastal Engineering Manual (CEM) methodology for berm configuration based on the
proposed geometry (Equation VI-3-7). Wave runup was calculated to be 10.1 ft.
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Crest Elevation:

Minimum required crest elevation is SWL + Setup + Runup: 102 ft +3.9 1t + 10.1 ft=
24.2 ft ML W. Standard geotube dimensions put the top elevation at +26 [t MLW,

Scour:

The beach at the toe of the coastal bank varies in elevation over the course of an
average year. The beach level at the toe of the coastal bank on the 2013 LIDAR
survey was at +8 1t MLW and during an average winter; Northeaster storms can lower
the beach level up to 3 to 5 ft below that level. It is critical that the geotube system be
designed for potential scour, As confirmed by J. Richard Weggel, Ph.D., P.E,, D.CE,
Professor Emeritus Department of Civil, Architectural & Environmental Engineering
al Drexel University below, wave-induced scour is the leading cause of geotube
failure:

“Wave forces also act on the wibe, but they generally act to push the tube shoreward
while gravily acts to displace the tube seaward. While much attention is paid (o wave
Jorces, direct wave action ravely results in failure, rather it is wave-induced scowr that
leads to failure. Observations suggest that tube displacement is most often sewvard
indicating that are not wave forces, per se, that displace the tubes. Rather, the tubes
are undermined when the beach in fromt scours and the scour hole propagates
fanchward under the tube generating ifs fuilure. That is, the beach slope steepens
locally as scowr progresses beneath the fube until the tube falls secward info the scowr
hole.” I. Richard Weggel

USACE recommends that a scour depth of 1.5 times the wave height be considered for
areas with moderate to severe scour potential such as the case with Sconset Beach. The
100-year breaking wave height at the structure toe is approximately 5 It so a scour
depth of at least 7.5 ft should be considered, Rounding this to 8 feet brings the bottom
of the geotube to the 0.0 ft ML W elevation.
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Oil Spitl Boom Behavior in Waves - $85,000 (1993-1995)

U.S. Geological Survey
Three-Dimensionat Model of Pollutant Transport - $66,000 (1990-1993)

State of New Jersey
Ceastal Protection Technical Assistance Service - $8,000,000 {1993-2009)
New Jersey Toxics Reduction Workplan - $580,000 (1999-2002)
Coastal Monitoring Network - $175,000 (1997-1998)
Artificial Reef Program - $280,000 (1994-1998)

New York Cily
Gircufation and Waler Quality Study of Fresh Kills Landfill - $160,000 (1990-1993)

Presentations
Numerous presentations at national and international meetings, more than 150 invited.

Thesis Supervisor
I

Phi) - Richard Sheryl, New Technology for Uncontaminated and Pressure-Conlrolled Deep-Sea
Sampler. May, 2009,

PhDD - Peter Rogowski, A Technigue for Optimizing the Placement of Oceanographic Sensors with
Example Case Sludies for the New York Harbor Region, May, 2009.

PhD ~ Srikanth Syamsundar, Conceplual Design of a Dynamically Reconfigurable Controlier for a
Multi-Role Surface Ship. May, 2006,

PhD - Soma Maroju, Performance Analysis of High Speed Vessels using Artificial Neural Networks.
December, 2005,

PhD - Roy C. Messaros, A Laboralory Investigation of Bedform Geomelry under Regular and
Irregular Surface Gravity Waves, May, 2003.

PhD ~ Ms. Kathryn Ketteridge, Laboratory Study of Suspended Sediment Transport under Waves.
September, 2001,

PhD - Mr. Xiao Li, A Hydrodynamic and Sediment Transport Model for Nearshore Coastal Regions.
August, 2001,

PihD — Mr. Hugh Roarty, A Photographic Technique for the Measurement of Bedload Sediment
Transport, April, 2001,

PhD. - Mr. Thomas Herrington, Analysis of Dominant Forcings in the Vicinity of a Tidal Inlet and
Submerged Arificlal Reef. June, 1996.

FhD. - Mr. Raju Datla, Interaction Between Submerged Turbulence and Surface Waves. June, 1996,
PhD. - Ms. Jennifer Waters, The Generation of internai Waves by Sea lce. May, 1995.

Phi. - Mr. A KM, Quamrul Ahsan, Three-Dimensional Modeling of Coastal Pollution Transport.
January, 1993,




PhD. - Mr. Won Cho, Experimental Investigation of Surface Wave instabilities. May, 1992.

MS — Ms Imali Kaluarachchi, Estimating the Volume and Salt Fluxes through the Arthur Kilf and the
Kill Van Kull. 2003,

MS - Mr. Sleven Boenig, The Use of GENESIS in modeling complex shoreline dynamics. 2002.
MS — Mr. Jungut Kang, Sound Propagation in the East Sea. 1998,

MS - Mr. Sigmund Rutkowski, The Generation of Hurricane Waveforms in a Wave Tank Using
Spectral Analysis. 1998,

MS - Mr. Kenneth Cadmus, The influsnce of the Tide on Beach Profite Evolulion. 1998,

MS - Mr. Hugh Roarty, A Photographic Technigue for the Measurement of Suspended Sediment
Transport. 1998,

MS - Ms. Susan Ming, Use of SBEACH Soflware in the Analysis of Southern California Beaches.
1997,

MS - Mr. Walter McKenna, The Effect of Man-Made Shruclures on Shoreline Changes at Atlantic City,
New Jersey. 1997,

MS - Mr. Sherif Hassan, The Effect of a Shore-Parallel Reef on Mixing Rates in the Nearshore
Region, 1996,

MS - Mr. Jun Yang, Laboratory Study of Wave Forces on a Submerged Stone Breakwater. 1996,

MS - Ms. Katherine Ketteridge, Laboratory Study of the Influence of Sand Permeabilily on Cross-
Shore Transport, 1996,

MS - Mr. Jesse Falsone, Following Sea Behavior of America’s Cup Class Sailboat, 1994.
MS - Ms. Jennifer Waters, Laboratory investigation of Sea Ice Dynamics. 1993.
MS - Mr. Thomas Herrington, Hydrodynamic Analysis of Artificiat Reefs. 1992,

MS - Mr. Christopher Obropta, Sediment Transport Along Northern New Jersey, 1988,




{508) 228-F244
(508) 2287245
(508) 228-7289
FAX
188 MADAKET ROAD
02bh4
TOWN OF NANTUCKET MASSACHUSETTS

DEPARTMENT OF PUBLIC WORKS

December 16, 2013

Mr. Ernie Steinauer

Chairman

Nantucket Conservation Commission
Nantucket, MA 02554

Re: Emergency Certificalion Application for Baxter Road Stabilization: 4 Geotube
configuration

Dear Einie and Commission,

This letter is given in support of the emergency certification application before
you today for the above relerenced coastal erosion control structure. As you are aware,
DEP has issued an cmergency permit for this work and provided guidance for the work.
At their meeting held on Wednesday December 11, 2013, the Board of Selectmen voted
to support this emergency certification applicaiion fo the Nantucket Conservation
Commission for approval under the Nantucket Wetlands Protection Bylaw.

SBPF and the Town of Nantucket are jointly submitting ihis emergency
certification application for your approval. We look forward o discussing this with you
at your earliest convenience.

Sincerely,

s i

Kara I1. Buzanoski
DPW Director

DIVISIONS

ENGINEERING HIGHWAY SEWER SANITATION FORESTRY MOSQUITO CEMETERY RECYCLING



